STaTE OF MICHIGAN
RuTH JOHNSON, SECRETARY OF STATE

DEPARTMENT OF STATE
T ANSING

November 5, 2012

Traverse City Area Public Schools
Stephen Cousins, Superintendent
412 Webster Street

Traverse City, Michigan 49686

Dear Superintendent Cousins:

The Department of State (Department) received a formal complaint filed against the Traverse
City Area Public Schools (TCAPS) by Jason Gillman, aileging that TCAPS violated the
Michigan Campaign Finance Act (MCFA or Act), 1976 PA 388, MCIL, 169.201 et seq. The
investigation and resolution of these complaints is governed by section 15 of the Act and the
corresponding administrative rules, R 169.51 et seq. Copies of the complaint and supporting

documentation are enclosed with this letter. :
Section 57 of the MCTFA prohibits a public body from using public funds or public property to
make a contribution or expenditure. MCL 169.257(1). The definition of expenditure includes “a
payment, donation, loan, or promise of payment of money or anything of ascertainable monetary
value for goods, materials, services, or facilities in assistance of, or in opposition to, . . . the
qualification, passage, or defeat of a ballot question.” MCL 169.206(1). A knowing violation of

section 57 is a misdemeanor offense. MCL 169.257(3).

Mr. Gillman alleges that TCAPS “is asking voters to support the continuation of TCAPS long-
term infrastructure improvement plan” by distributing a “taxpayer funded mailer [.I” In support
of his complaint, Mr. Gillman provided a newspaper article and a mailer which states “Traverse
City Area Public Schools is asking voters to support the continuation of TCAPS” long-term
capital infrastructure improvement plan by authorizing a bond proposal on November 6, 2012.”
The return address on the mailer is “TCAPS, Traverse City Area Public Schools, 412 Webster

Street, Traverse City, MI 49686.”

The purpose of this letter is to inform you of the Department’s examination of these matters and
your right to respond to the allegations before the Department proceeds further. It is important to
understand that the Department is neither making this complaint nor accepting the allegations ag

true.

If you wish to file a written response to this complaint, you are required to do so within 13
business days of the date of this letter. Your response mmay inciude any written statement or
additional documentary evidence you wish to submit. All materials must be sent to the
Department of State, Burean of Elections, Richard H. Austin Building, 1% Floor, 430 West
Allegan Street, Lansing, Michigan 48918. If you fail to submit a response, the Department will
render a decision based on the evidence furnished by the complainant,
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A copy of your reply will be provided to Mr. Gillman, who will have an opportunity to submit a
rebuttal statement to-the Department. After reviewing all of the statements and materials
provided by the parties, the Department will determine whether “there may be reason to believe
that a violation of [the MCFA] has occurred {.]” MCL 169.215(10). Note that the Department’s
enforcement powers include the possibility of entering a conciliation agreement, conducting an
administrative hearing, or referring this matler to the Attorney General for enforcement of the

criminal penalty provided in section 57(3) of the Act.
If you have any questions concerning this matter, you may contact me at (517) 241-0395.

Sincerely, _
Lori A. Bourbonais

Bureau of Elections
Michigan Depariment of State

¢; Jason Gillman
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This complaint form may be used to file a complaint alleging t}mt someone, vaolated
the Michigan Campaign Finance Act (the MCFA, 1976 PA 388, a!; amended MC‘[? 56
169.201 et seq.).

Please print or type all information.

f allege that the MCFA was violated as follows:
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Section 4, Certification (Required)

I certify that to the best of my knowledge, information, and belief, formed after
a reasonable inquiry under the circumstances, each factual contention of this
complaint is supported by evidence.

g so/e4 /i

Signature of Complainant Date .

Section 5, Certification without Evidence (Supplemental to Section4) = .+

Section 15(6) of the MCFA (MCL 169.215) requires that the signed certification found in
section 4 of this form be included in every complaint. However, if, after a reasonable inquiry
under the circumstances, you are unable to certify that certain factual contentions are supported
by evidence, you may also make the following certification:

I certify that fo the best of my knowledge, information, or belief, there are
grounds to conclude that the following specifically identified factual
contentions are likely to be supported by evidence after a reasonable
opportunity for further inquiry. Those specific confentions are:

Signature of Complainant Date

Section 15(8) of the MCFA provides that a person who files a complaint with a false certification is
responsible for a civil violation of the MCFA. The person may be required to pay a civil fine of up
to $1,000.00 and some or all of the expenses incurred by the Michigan Department of State and the
alleged violator as a direct result of the filing of the complaint,

Mail or deliver the completed complaint form and evidence to the following address:

Michigan Department of State
Bureau of Elections
Richard H. Austin Building — 1st Floor
430 West Allegan Street

Lansing, Michigan 48918
Revised 06/03/201


















Al children deserve a quality education. An education supported with leading-edge technology

and first-rate resources. An education that opens doors to a variety ol opporturites, altowing
students to compete and succeed on o worldwide level Our comununity has atways supported
the efforts of Traverse City Area Public Schoots (TCAPS) ro provide students with quality tools

and learning environments.

On November 6%, you'tl be asked to renew this commitment to our comrunity’s students by
autharizing a bond proposal that will fund capistinfrastructure improvements over the next

fen years.
Here are some things you'll want to consider regarding the upcoming bond proposal,

1) This bond proposal continues TCAPS long--term capital plan and
is consistent with our community approved strategic plan.
Our community has continuatly supported our efforis to provide students

with the best taols and opportsnities possible. We have a large school

system — serving over 10,000 students, over 25 buildings, 100+ buses, and
maintaining over 2 million square feet of infrastructure. To remain fiscally
responsible, and keep our focal mitlage rate as low as pussible,
TCAPS must phase in changes over several years, rather than

make system-wide improvemants atl at once.

This bond continues the work we began under our community
approved strategic plan. In 2001, 2004 and 2007, we made
improvements Lo several of our elementary schools. Now

it's time for other schoosls to receive similar attention,

By following our long-term plan, all studenis at all schools

will have quality learning opportunities.




2) This bond proposal ensares the avatlabitivy of over S35 mithon dollars
per year in gencral fund money o be direcied to support student learning
my the classroon,
This band proposabwill sllocate Tunds for infrastruciure and technofogy Improvernents,
buses, mainienance upgrades and replacement costs. Without bond Tunds to keep up with
these capital densands, TCAPS would have o expend operating funds intended for supporting

student tearning invhe classroons,

Bond momes oy S1Ehe here i U SOty

—

This bond proposal not anly benpefits our students, it beaehits our entire community.
Alminst G0% of hond menies are reinvested 1 our commuanity. As local construction and trade
warkers are hired to complate these projects, local jobs, working families and the ecopomic

wall-being of our community connnues 1 be supported. Supporting our students, supports

OUT COMMUMUy.

A1 Over the nma 10 years, foneds senerated through vorer-authonzed bondd
sates witl support the following capital needs
- Upgrade and reconsiruct elementary and secondary school facilities that need
immediate attention
- Continue to increase access 1o technotogy for all students
« Preserve cutrent ransportation services to maintain safety standards and maximize
the efficiency of TCAPS fleet of over 100 buses
- Replace operational equipment o property maintain facitities and to meet curricutar needs
for physical education and visual and performing arcs
[Note: By law, bond imonies generated cannot be used for employee salaries or benefits.]

5) The proposod mallage rave o252 lower than the state average,
The proposed millage rate to authorize the bonds witt be 3.9 mils, an increase from 3.1
mils, which is still 2 9% lower than the average capitat millage rave for K-12 public schools

in Michigan. The TCAPS bond proposal will cost the owner of a home with a market value

of $200,000 less than 580 per year.
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Bditoriat: Distrier mailer erossed line » Triverse Cisy Record-Eagle

tofl

nttpe/ivecord-eagle.convopimon/x674 148065/ iditorint-District-mailer-cr. ..

Traverse City Record-Eagle

October 21, 2012

Editorial: District mailer crossed line

---- — Traverse City Area Public Schools officials have some explaining to do.

A mailer recently sent out to voters about the district's $100 million bond request on the Nov. 6 baliot appears
to have crossed the line by urging voters to "support the continuation of TCAPS’ long-tem capital
improvement plan by anthorizing a bond proposal on Nov. 6, 2012.

Other district materials contain similar languoage.

The last we looked state law was clear that election-related material paid for with public money has to be
strictly informational and not advocate a position. The fact that the district put the issue on the ballot is a
form of advocacy, of course, but supporting materials cannot "ask” or "urge” voters to do anything but vote.

The district needs to clear the air on this issue and do it before the election. Who wrote that language and who
authorized spending public money to lobby the public?

There are plenty of ways to inform without advocacy, and that's what is expected of the district.

10/24/2012 4:13 PM
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Bourbonais, Lori (MDOS)

From: Bourbonais, Lori (MDOS)
Sent: Thursday, November 08, 2012 12:27 PM

To: '‘Robert A. Dietzel
Subject: RE: Gillman v TCAPS CFA Compiaint
Bob,

The Department acknowledges your request for an extension of time to file an answer to the campaign
finance complaint filed against the Traverse City Area Public Schools. The Department understands that
there are several district administrators currently out of the country. The Department finds that there is
good cause to grant an extension pursuant to MCL 169.215(5). Your answer to the complaint is now due,
by my calculation, on December 21, 2012 {calculation does not include November 12 or November 23 as

husiness days).

Loti Bourbonais
Bureau of Elections
Michigan Department of State

From: Robert A. Dietzel [mailto:RDietzel@thrunlaw.com]
Sent: Wednesday, November 07, 2012 6:57 PM

To: Bourbonais, Lori (MDOS)
Subject: RE: Gillman v TCAPS CFA Complaint

Lori,

Thank you. | will be representing the Traverse City Area Public Schools in this matter.

As discussed, | am requesting an extension to respond to the complaint. | believe the extension is
warranted for two reasons: {1) several district administrators with information relevant to the complaint
will be out of the country for the next several days and (2) | have a jury trial at the end of this month
which | anticipate will take up a substantial amount of my time. | am therefore requesting a 15 business
day extension, which should, by my calculation, make the response due on December 19", please
confirm if your office is willing to grant the extension.

ook forward to working with you to resolve this matter,

Raobert A, Dietzel, Attorney

Thrun Law Firm, P.C.

Phone 517.374.8858 - Fax 517.484.0041
rdietzel@thruniaw.com — www.thrunlaw.com

P.G. Box 2575

East Lansing, MI 48826

For deliveries only:

2900 West Road, Suite 400
East Lansing, Ml 48823

CONFIDENTIAL: The information contained in this e-mail message is privileged and/ar confidential information for the sole use of the'intended
recipient{s). If you are not an intended reciplent, or the employee or agent responsible for delivering it to an latended reciplent, any
dissemination, distribution, or copying of this communication is neither intended nor allowed. I you have received this communication in

11/8/2012
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error, please Immediately notify the sender by reply e-mail and destroy all copies of the original message.

Erom: Bourbonais, Lori {(MDOS) [mailto:bourbonaisi@michigan.gov]
Sent: Wednesday, November 07, 2012 4:04 PM

To: Robert A. Dietzel

Subject: Gillman v TCAPS CFA Complaint

Bob,
| have attached the notice letter and complaint as one pdf.

Lori Bourbonais
Bureau of Elections
Michigan Department of State

11/8/2012



STaTE oF MICHIGAN
Rarre JOINSON, SECRETARY OF STATE

DEPARTMENT O STATE
Lansme

December 21, 2012

Jason Gillman
2748 Garfield Road N
Unit 15
- Traverse City, Michigan 49686

Dear Mr. Gillman:

The Department of State received a response to the complaint you filed against the Traverse City
Area Public Schools, which concerns an alleged violation of the Michigan Campaign Finance
Act (MCFA), 1976 P.A. 388, MCL 169.201 ef seq. A copy of the response is provided as an

enclosure with this letter.

If you elect to file a rebuttal statement, you are required to send it within 10 business days of the
date of this letter to the Bureau of Elections, Richard . Austin Building, 1% Floor, 430 West

Allegan Street, Lansing, Michigan 48918,

Sincerely,

(, A . &OLM bP’W)

Loti A. Bourbonais
Bureau of Elections
Michigan Department of State

¢: Robert A. Dietzel

BUREAU OF ELECTIONS
RICHARD H. AUSTIN BUILDING * 18F FLOOR * 430 W. ALLEGAN * LANSING, MICHIGAN 489158
www.Michlgan.govlsos » (517) 373-25640 .



U.8, Matl ADDRESS

F.0. Box 2572

EAST LANSING MI$8826-2573
PHONE: {SET) 4B4-8000

Fax: ¢517) 484-004%

FAX: (517) 484-008F

ALL OTHEIR SIEIPFING
2900 WEST ROAD, SUITE 400
EASY LANSING, M 48823-F191

ROBERT A, DIETZEL
{517) 374-8858

December 21, 2012

Ms. Lori A. Bourbonais Via hand delivery %’
Michigan Departiment of State =
Bureau of Elections ™
Richard . Austin Building - 4th Floor ™
430 West Allegan Street =
Lansing, Michigan 48918 z
I o]

Re:  Traverse City Area Public Schools Complaint

Dear Ms. Bourbonais:

I write in response to the complaint filed against the Traverse City Area Public Schools by
Jason Gillman (the “Complainant™), who alleges that the District violated the Michigan Campaign
Finance Act by using school district resources to encourage voters to vote in favor of a recent school
bond proposal. The District received the complaint on November 7, 2012. By e-mail to me dated
November 8, 2012, you agreed to extend the District’s time to respond to the complaint to December

21,2012,

The Complainant alleges that the District violated the Campaign Finance Act by publishing
and distributing an 8-page informational pamphlet, entitled “A Few Words About Our Community

Schools,” that contains the following language:
Traverse City Area Public Schools is asking voters to support the continuation of
TCAPS’ long-term capital infrastructure improvement plan by authorizing a bond

proposal on November 6, 2012.

For details and a complete list of proposed and currently authorized capital projects,

visit: www.teaps.net/bond,

The Complainant believes that the District was prohibited by the Campaign Finance Act from
expending public resources on a pamphlet that includes the above-quoted language. For the reasons
that follow, we do not believe that the District’s pamphlet violates the Campaign Finance Act.

Background

More than ten years ago, the Traverse City Area Public Schools’ Board of Education and
administration, in collaboration with its citizens, developed a long-term strategic plan, which
identified needed capital improvement projects, The Traverse City community supported the long-

EASTLANSING s NOVI
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Ms. Lori A. Bourbonais
Page 2 of 7
December 21, 2012

term strategic plan by approving bond issues in 2001, 2004, and 2007. Consistent with its long-term
strategic plan, the District placed another bond proposal on the November 6, 2012 ballot.

Before the election, school officials published and distributed a pamphlet entitled “A Few
Words About Our Community Schools,” a copy of which is attached as Attachment A, The
pamphlet explains the District’s long-term strategic plan, including the capital improvements that
would be made if the bond passed.! After the pamphlet was distributed to some community
members, the Traverse City Record Eagle, Traverse City’s local newspaper, published an article in
which it quoted Complainant, who alleged that the pamphlet violated the Michigan Campaign
- Finance Act. Although in drafting the pamphlet school officials had no intention to expressly
advocate for passage of the bond, they recognized that some members of the community may have
interpreted the pamphlet as doing so. The District therefore stopped further production and
distribution of the pamphlet and, in coordination with legal counsel, revised the pamphlet to remove

the offending language.

An election was held on November 6, 2012 to determine whether to issue a new school bond
for the District. The voters rejected the bond proposal.

The Law

The Complainant alleges that the District violated section 257 of the Campaign Finance Act.
The relevant provisions of that Act state:

(1) A public body or an individual acting for a public body shall not use or
authorize the use of funds, personnel, office space, computer hardware or
software, property, stationery, postage, vehicles, equipment, supplies, or other
public resources to make a confribution or expenditure or provide volunteer
personal services that are excluded from the definition of contribution under
section 4(3)(a). This subsection does not apply to any of the following:

(a) The expression of views by an elected or appointed public official
who has policy making responsibilities.

(b) The production or dissemination of fuctual information concerning
issues relevant fo the function of the public body,

! The pamphlet refers readers to www.tcaps.net/bond, which contains extensive detail about the District’s
strategic plan and how bond funds would be spent.

EAST LANSING » NOV!
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December 21, 2012

@)

(©

(d)

(e}

®

The production or dissemination of debates, interviews, commentary,
or information by a broadeasting station, newspaper, magazine, or
other periodical or publication in the regular course of broadcasting
or publication,

The use of a public facility owned or leased by, or on behalf of, a
public body if any candidate or committee has an equal opportunity
to use the public facility.

The use of a public facility owned or leased by, or on behalf of, a
public body if that facility is primarily used as a family dwelling and
is not used to conduct a fund-raising event,

An elected or appointed public official or an employee of a public
body who, when not acting for a public body but is on his or her own
petsonal time, is expressing his or her personal views, is expending
his or her own personal funds, or is providing his or her own personal
volunteer services.

A person who knowingly violates this section is guilty of a misdemeanor
punishable, if the person is an individual, by a fine of not more than
$1,000.00 or imprisonment for not more than I year, or both, or if the person
is not an individual, by 1 of the following, whichever is greater:

()
(®)

A fine of not more than $20,000.00.

A fine equal to the amount of the improper confribution or
expenditure.

MCL 169.257. [Emphasis added}].

Section 6 of the Campaign Finance Act defines an “expenditure” to include anything of
ascertainable monetary value “in assistance of, or in opposition fo, the nomination or election of a
candidate, or the qualification, passage or defeat of a ballot question,” MCL 169.206(1). Section
6(2) excludes fiom the definition of an expenditure “[a]n expenditure for communication on a
subject or issue if the communication does not support or oppose a ballot question or candidate by

name or clear inference.,” MCL 169.206(2)(b).

The Michigan Department of State has long recognized that the'“clear inference” standard
contained in section 206(2)(b) is likely unconstitutionally vague and over broad. Accordingly, in

EAsT LANSING « NOVI
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interpreting section 6(2), the Department has uniformly applied an “express advocacy™ test to
determine if communications constitute an “expenditure” prohibited by the Campaign Finance Act.
See Letter fo LaBrant (issued April 20, 2004); Letter to Murley (issued October 31, 2005). That
test provides “a clear, objective standard that gives meaning to the ambiguous phrase ‘by clear
inference.”” Id. In applying the express advocacy test, the Department will “analyze a communication
by its four corners to determine whether it can be regulated under the [Campaign Finance Act]. If
not, the [D]epartment will not inquire further as to the circumstances behind the creation or
production of the communication,” Letfer to LaBrant. Words of express advocacy include “vote
for,” “vote against,” “clect,” “defeat,” etc. See Letter fo LaBrant, quoting Buckley v Valeo, 424 U.S.

1, 44 n. 52 (1976).>

The Michigan Attorney General has consistently opined that a school district may inform
voters about facts and issues involved in a ballot proposal but may not use public funds to endorse
a particular candidate or position, See OAG, 1993-1994, No 6763, p 45 (August 4, 1993) ("[w]hile
school districts may objectively inform voters about facts and issues involved in ballot proposals,
school district funds may not be used to endorse a particular candidate or position."); OAG, 1965-
1966, No 4291, p 1 (January 4, 1965); OAG, 1979-1980, No 5597, p 482 (November 28, 1979);
OAG, 1987-1988, No 6423, pp 33, 35 (February 24, 1987); OAG, 1991-1992, No 6710, pp 125, 127
(February 13, 1992); OAG, 2005-2006, No 7187, p 81 (February 16, 2006).

The District’s Response to Complainant’s Allegation

When looking at the four corners of the pamphlet, it is apparent that no words of “express
advocacy” were used. The pamphlet did not encourage voters to “vote for” or “vote against” the

2 The Department has likewise applied the “express advocacy” test to determine if communications constitute
a “confribution” under section 4 of the Campaign Finance Act. See Letter to LaBrant,

3 In Letter to Murley, the Department concluded that sections 54 and 57 of the Campaign Finance Act prohibit
identical conduct and thus declined to “apply separate standards to comununications that are excluded from the
[Campaign Finance Act’s] reach by identical language.” The Departiment has since recognized that, following the U.S.
Supreme Cowrt’s decision in Citizens United v F.E.C., 558 U.8.310; 130 8. Ct. 876 (2010), section 54 of the Campaign
Finance Act, MCL 169.254, which prohibits corporations and labor organizations from making a contribution or
expenditure, is an unconstitutional restriction on speech. See Michigan Chamber of Commerce v Land, 725 F.Supp.2d
665 (W.D. Mich, 2010) (and the Department of State communications quoted therein). Application of different standards
under sections 54 and 57, based on the identity of the speaker, is likely to have an unconstitutionally chilling effect on
speech. See Citizens United, 130 S, Ct. at 898-99 (“Prohibited , too, are restrictions distinguishing among different
speakers, allowing speech by some but not others. As instruments to censor, these categories are interrelated: Speech
restrictions based on the identity of the speaker are all too often simply a means to control content. . . . We find no basis
for the proposition that, in the context of political speech, the Government may impose restrictions on certain disfavored
speakers.” ). Accordingly, the District encourages the Department to continue its practice of applying the same standard
to section 57 of the Campaign Finance Act as it does to section 54 and to conclude that section 57, as written, is an

unconstitutional limitation on public employee speech.

EASTLANSING « NOVI
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bond proposal. Instead, the pamphlet encouraged the community to continue its support of the
District’s long-term strategic plan, which was developed more than a decade ago. The pamphlet then
truthfully stated that the bond proposal was consistent with that long-term strategic plan.* In other
words, the pamphlet truthfully advised voters that passage of the bond would provide the funding
necessary for the District to continue to implement its long-term strategic plan.

The pamphlet legitimately explained to voters facts relevant to the bond election. Tt
explained the District’s long-term strategic plan, It explained that passage of the bond was consistent
with the long-term plan and that without the funding provided through the bond’s passage, the
District would not be able to implement its strategic plan. Not only was the District authorized to
expend public funds on creating and distributing the pamphlet, the District’s Board of Education and
its public officials had an obligation to their constituents to truthfully inform them about the bond
as it related to the District’s long-term strategic plan, which was developed in collaboration with the

community.

The Department has previously considered a complaint with similar facts. In a March 24,
2008 letter to Garth J. Christie from Department of State Administrative Law Examiner Melissa
Malerman, the Department responded to a complaint filed against Dr. Curtis Ivery and the Board of
Trustees of the Wayne County Community College District (collectively the “WCCCD”) related to
their communications made during a millage renewal election. See Attachment B. There, the

WCCCD published a brochure that contained the following language:

Top 12 Reasons Why We Should Suppoit
Wayne County Community College District

[REASON 1] Renewal will permit the continuation of services to over 65,000
students each semester, .

[REASON 2] The WCCCD request is for a millage renewal only, not a tax
increase.

Lk

Vote Tuesday
November 6

# While Complainant focuses his complaint on page 2 of the pamphlet, page 6 provides additional context. That
page states, “This bond proposal continues TCAPs long-term capital plan and is consistent with our community approved
strategic plan. . .. This bond continues the work we began under our community approved strategic plan,” When read
in light of the language on page 6, the language on page 2 clearly articulates the District’s desire that the community

support its strategic plan.

FAST LANSING « NOV!
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Ms. Lori A. Bourbonais
Page 6 of 7
December 21, 2012

YOUR VOTE MATTERS

The Department concluded that this language did not constitute express advocacy. Instead, the
Department distinguished between express advocacy for the ballot proposal and encouraging support
for the College District, noting, “[I]t is important to recognize that the heading quoted above
encourages readers to support the Wayne County Community College District, not the ballot
proposal. This distinction is central to the Department’s conclusion that Dr. Ivery and the Board did
not violate section 57 of the Act.” The Department further recognized that “the [Campaign Finance
Act] allows a public body to produce or disseminate factual information concerning issues that are
refevant to its operations provided that the communication does not expressly advocate the passage

or defeat of the ballot proposal.”

The pamphlet at issue in this matter contains language nearly identical to the language
contained in the WCCCD’s brochure. As previously explained, the pamphlet asks the community
to continue its support of the District’s fong-term strategic plan. Like the WCCCD’s brochure,
which stated factually that the millage renewal would permit the continuation of services to over
65,000 students, the at-issue pamphlet stated factually that bond passage would be consistent with

the District’s long-term plans.

Spending funds on a communication encouraging support for the District’s long-term
strategic plan does not constitute express advocacy for the ballot proposal and is thus not a
prohibited “expenditure” or “contribution” under section 57 of the Campaign Finance Act.
Likewise, stating factually that the bond’s passage would fund the District’s long-term plans falls
squarely within the Act’s exception for production or dissemination of factual information
concerning issues relevant to the function of the public body. MCL 169.257(1)(b).

The District asks that the Department apply the same rationale it applied to the WCCCD’s
brochure and conclude that there is no reason to believe that the at-issue pamphlet violated section
57 of the Campaign Finance Act.

The District Did Not Knowingly Violate the Campaign Finance Act

Although he did not personally draft the pamphlet, Stephen Cousins, the District’s
superintendent, approved its contents. Mr. Cousins did not believe at the time he approved it that
the pamphlet violated the Campaign Finance Act. See Attachment C.* Inan abundance of caution,
however, once he read the Record Eagle’s article , Mr. Cousins directed school staff to immediately
stop distributing the pamphlet, and he consulted legal counsel to review the pamphlet’s language.

5 Attachment C is an unsigned affidavit from Stephen Cousins. Mr. Cousins has reviewed and approved the
affidavit and will provide a signed, notarized copy after the holidays.
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Id. Through consultation with counsel, the District revised the language to emphasize that the
District was not expressly advocating for passage of the bond proposal. Id.

The District and its agents did not violate the Campaign Finance Act. To the extent your
Office disagrees, however, any putative violation was not “knowing.” School officials operated in
good faith to communicate factually about an issue that is relevant to the District, which they are
permitted to do under the Campaign Finance Act. When Complainant, through the local newspaper,
raised a concern about the content of the District’s communications, school officials immediately

took steps to clarify any doubts about their intentions.

Conclusion
The District does not believe it committed a violation of the Campaign Finance Act. Any

putative violation was not committed “knowingly.” Accordingly, the District asks that you dismiss
and close this matter. In the meantime, the District remains committed to cooperating fully with

your Office and welcomes any further inquiry you may have.
If you have any questions, please contact me.
Very truly yours,
THRUN LAW FIRM, P.C.

TS ALt

Robert A. Dietzel s
rdietzel@thrunlaw.com

RAD:imw
Enclosures

C: Stephen Cousins
*Beverly Bonning

WAWDSystem\WDDocs\cliedod\ 93841 68\00822626.WPD
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All children deserve aquality education, Aivedudation supported with leading-edge 1echnolagy
dnd fust-rate respurces. An education that apeiis doors to.a varicty of opportunities, allowiag

students 4o compete-and stcceed on g worldwide tevel. Dur community hos abways supported
the efforts of Traverse CHy Area Public Schools [TCAPS) o provide students with quatity tnols

and learningenvitonments. . -

OnNovember 6Y, you'llbe asked-torendw this commitment te our community’s stisdents by
authorizing a bond proposal hat will fund capital infrastructare improvements over the next

Len years.
Here aré some things vou'lbwant to consider iegarding the upcaming bond propasal.
1} This bond proposal continues FCARS long-ternn capital plan and

is consistent with our community approved strategic plan.
Our community has coiitinually supported our efforts to provide stdents

with the besttools and apportunities possible, We have o Larpe school
systen - serving over 10,000 students, aver 25 buildings, 100+ bunes, and
maintaining over 2 million square feet of infrastructure. To remain fscally
responsible, and keep oue local mitlage rate o low as possible,
TCAPS must phase in changes over soveral years, vather than

make systenm-wide improvemenis all at ence,

This bond continues the worlowe bepan Undes sur cotmuny
approved stratepic plan, in 2001, 2004 aned 10607, woe mals
improvements to several of our elementany o [ovols, o

it's vime for othor schools to receive sindtst anention

By foilowing our long-term ptan, ell studenis at all schools

will have quality learning opportunities,



(R

21 s bond proposal ensures the availabitity-of over 3.5 mithon doltars
per year in general fund meney o be directed o support stadent learning
v the clagssroon. | |
THis bond proposal will altocate finds for infrastctire and technolagy improvements,
Buises, mairitenancea ipgrades and replacement costs. Without bond funds to keep up with
thisse capital dormands, TCAPS would hive 1o experid operating funds intended for supporting

studeit lealning i the classramm.

&) Bord momes stay right heve sincour commiuing.
This boind praposal ot (‘.az_i"[‘\] Benehrs ol stadants, it beaets our entire comimunity.
Aliviost 0% of band ionies are reinvésted in our connninity, As tocal construction and trade
worliers are hired o complete these projects, locat jobs, working families and the sconomic
well-being of nur connunity continues 1o be supported, Supporting our students, supports

OUT CONHMUATY.

A} Over the next 10 years, funds pererated through voteeanthonzed bond
solesswill support the following capital needs:
» Upgrade and reconstruct etementary and secondary school facilities that need
Hninediate attehrion
s Cantinue to increase access 1o technotogy for oll students
» Presorve current wansportadon sepvices i maintain safely stmdards and maimize
the elficiency of TCARS Heet of over 100 busas
* Replace operational equipment (o properly mainiain facilities and o meet curricutar needs
foir phvsical education and visual and performing arts
[Note: By Law, bond monies generated canpot be used for employec sataties or benelis., )

51 The proposed rnllape rave 12 3% lower than the state average.
The proposedanitlape rate to authorize the boods witl be 5.9 mils, anincrease froin %0
s, which is sl 2 2% tower than the average capital millage rave Tor 1612 public schools

it Michipan. The TCAPS bond propasat will cost the owner of a home with a market value

ol 5200,000 tess 1an SBO per year,
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STATE OF MICHIGAN
Trrr: Lynn Lanp, SECRETARY OF SvaTy
DEPARTMENT OF STATE
LANSING

March 24, 2008

Mr. Garth J. Christie
15145 Beech Daly Road
Redford, Michigan 48239

‘Dear Mr. Christie:

The Department of State {Department) has concluded its investigation of your complaint against
Dr. Curtis Ivery and the Board of Trustees of the Wayne County Community College District
(Board), filed pursnant to the Michigan Campaign Finance Act (MCFA or Act), 1976 PA 388,
MCL 169.201 et segq. You alleged that Dr. Ivery and the Board violated section 57 of the Act by
using or authorizing the use of public resources in support of a recent ballot question regarding

the District’s proposcd millage renewal.

Please note that the MCFA and corresponding administrative rules require the Department to
determine whether “there is reason to believe that a violation of this act has ocewrred.” MCL
169.215(10), AC R 169.55(3). The Department has carefully considered all of the wriiten
statements and supporting documentation provided by the parties in this matter, and finds that
the evidence submitted against Dr. Ivery and the Board does not satisfy this evidentiary standard.
Accordingly, the Department has dismissed your complaint for the reasons set forth below.

The MCFA prohibits a public body or an individual acting on its behalf from “usfing] or
authoriz[ing] the use of funds, personnel, office space, computer hardware or software, property,
stationery, postage, vehicles, equipment, supplies, or other public resources to make a
contribution or expenditure”. MCL 169.257(1). The words “contribution” and “‘expenditure”
are generally defined, in pertinent part, to include anything of ascertainable monetary value that
is used to influence or assist a candidate’s nomination or election, or the qualification, passage or
defeat of a ballot question. MCL 169.204(1), 169.206(1). A knowing violation of section 57 is
punishable by the imposition of fines, imprisonment, or both. MCL 169.257(2). It is important
10 emphasize that the statutory prohibition on utilizing public resources for campaign purposes
does not apply to the “production or dissemination of factnal information concerning issues
relevant to the function of the public body{.]> MCL 169.257(1)(b).

Further, the Department has stated that it “will apply the express advocacy tesi to
communications financed by public bodies.” Interpretive Statement to Mr. David Murley, Oct.
31, 2005." Under the ‘express advocacy test’, the Department reviews campaign literature to

! httn: rwww, mibeovdocuments 2005 - Interpretive,_Statement 142179 T.odl,

LEGAL AND REGULATORY SERVICES ADMIMISTRATION
RICHARD H. AUSTIN BUILDING * 4TH FLOOR * 430 W. ALLEGAN + LANSING, MICHIGAN 48878
www, hichigan govlfsos = (517) 241-3463
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determine whether it constitutes an ‘expenditure’ and thus, is subject to regulation under the
MCFA. The MCFA provides, however, that a communication that “does not support or oppose a
ballot question or candidate by name or clear inference []” is not an ‘expenditure’ and is exempt
from the requirements and limitations of the MCFA. MCL 169.206(2)(b). In other words, the
express advocacy test provides that a campaign advertisement is not subject to regulation under
the MCFA unless it specifically urges voters to “vote yes”, ""vote no”, “elect”, “defeat”,
“support” or “oppose” a candidate or ballot question, using these or equivalent words and

phrages.

You asserted that Dr. Jvery and the Board used public resoutces to advocate support for a
millage renewal ballot question by mailing to area voters an 8-page brochure entitled, “Why is
the WCCCD millage on the ballot and what does it mean?” The Department has carefully
examined the entire brochure and applying the express advocacy standard described above, has
determined that it does not expressly urge readers to vote for or against, support or oppose the

ballot proposal.

The Department’s analysis beginé with the final page of the brochure, which reads in pertinent
part: ' '

Top 12 Reasons Why We Should Support
Wayne County Community College Distriet

[REASON 1] Renewal will permit the continuation of services to over 65,000
students each semester,

[REASON 2] The WCCCD request is for a millage renewal only, not a tax
increase.

VOTE Tuesday
November 6
YOUR VOTE MATTERS

It is important to recognize that the heading quoted above encourages readers to support the
Wayne County Community College District, not the ballot proposal. This distinction is central
to the Department’s conclusion that Dr. Ivery and the Board did not violate section 57 of the Act.
Furthermore, none of the reasons listed on the final page of the brochure overtly encourage or
instritct readers to vote ‘yes’ on the millage renewal ballot question. “Reason 1" is a factual
statement regarding the District’s ability to provide services in the future. “Reason 2” clarifies
for voters that the question presented to them involves the renewal of an existing millage and not
an increase in the mitlage rate. The brochure closes with a reminder to readers to vote on

Election Day but does not explicitly solicit a “yes” or “no” vote.

I



Mr. Garth J. Churistie
March 24, 2008
Page 3

Likewise, the remainder of the brochure is devoid of words of express advocacy. The brochure
contains several pages of text relating to the official business of the Wayne County Community

-College District, including paragraphs pertaining to the District’s relative property tax funding

compared to other community colleges in Michigan; other funding sources for the college’s
operations; the college’s programs and services, capital improvement projects, enrollment
growth, its impact on the local economy; and the like. Taken as a whole, the brochure informs
readers that a vote on the millage renewal proposal will oceur in November 2007, describes the
college’s fiscal condition, and discusses the possible consequences of the passwe or failure of
Ehe ballot question. It pfamly does not inchude such phrases as “vote ‘yes’ on November 67,

“renew the millage now”, or “support the ballot question”. The various statements of fact are
genmane to the functxomng of the college and consequently are exempt from the Act’ s
prohibition against the use of public resources. MCL 169.257(1)(b).

Although a sensible reader or viewer may be lefl with the distinct impression that the brochure
unequivocally appeals to area residents to vote ‘yes’ on the millage quesnon the MCFA allows a
public body to produce or disseminate factual information concerning issues that are relevant to
its operations provided that the communication does not expressly advocate the passage or defeat
of the ballot proposal. MCL 169.257(1)(b), 169.206(2)(b). The Department may only consider
the text of the communication itself and not the broader context in which it was made in
determining whether it is Sl\bjﬁCt to MCFA regulation. Inte;pletwe Statement to Mr. Robert
LaBrant, April 20, 2004.” In rejecting the argument that a person’s intent to influence an
clection should be considered when determining whether a campaign ad contains express
advocacy or its functional equivalent under federal law, U.S. Supreme Court Chief Justice
Roberts recently wrote that “the proper standard ... must be objective, focusing on the substance
of the communication rather than amorphous conszderatlons of intent and effect[.]” Federal
Election Com’n v Wisconsin Right to Life, Inc., 127 S Ct 2652, 2666 (2007).

In conclusion, the Department finds that the available evidence does not establish that “there is
reason to believe” that Dr. Ivery and the Board violated section 57 of the MCFA. The
Department has dismissed this matter and will take no enforcement action related to your

complaint,
Thank you for bringing these allegations to the Department’s attention.

Sincerel y,

Mehssa Malenman, A(Emlmslmh\ae Law Examiner
Legal and Regulatory Services Administration
Michigan Department of State

MM:ke
¢: Mr. Kevin A. Smith

imn owvewmeovidocumentsi2004 126239 7. pdf .







AFFIDAVIT OF STEPHEN COUSINS

AFFIANT, Stephen Cousins, being first duly sworn, deposes and says:
I make this Affidavit upon personal knowledge, unless stated to be upon information and

belief, and if called as a witness can testify competently to the fagts contained herein,

I am the Superintendent of Traverse City Area Public S 8 (the“‘District”) and have

While I did :ﬁally draft the pamphlet, I approved its contents.
When 1 approVed the pamphlet’s content, I did not believe that its publication or
distribution could be construed as a violation of the Campaign Finance Act.

On or around October 4, 2012, I read an article published in the Traverse City Record

Eagle, Traverse City’s local newspaper, that raised a concern about the contents of the

1



pamphiet. The Record Eagle quoted a community member who alleged that the pamphlet
violated the Campaign Finance Act.
9. Upon reading the article, [ immediately directed staff to cease further production or

distribution of the pamphlet. I then consulted legal counsel for assistance in editing the

pamphlet to make it clear that the District was not expressly advociting for passage of the

10.

11. I do not believe that 1 violated: However, if [ did, the

violation was unintentional.

Further affiant sayeth not.

Dated:

Stepen Cousins

."ngledged befbi&g me# in
; 2012':

County, Michigan, on

Notary Public, State of Michigan, County of
3 My commission expires on:
# Acting in the County of

wiwdsystemwddoes\cliedoc\938\1 6800822657 11f



U.S. MAIL ADDRESS
- P.0. Box 2575
i Hgk.ﬁ-smmMnsszs-ms
TRt (v 3 ere PIONES (S17) 684-3000
Al Lo Ue wlafn PAN: {$17) $84-U041

FAN: {S17) 484-0081

P, C.

. . ALLOTHERSHEPPING
3900 WisT HoAD, Sutte 400
EAST LANSENG, M1 $882)-1291

Roaery A, DIETZEL
(517) 374-8858

January 7, 2013

Ms. Lori A. Bourbonais

Michigan Department of State

Bureau of Elections

Richard H. Austin Building - 4th Floor
430 West Allegan Street

Lansing, Michigan 48018

Re:  Traverse Cily Area Public Schools Complaint

Dear Ms. Bourbonais:

I stated in my December 21, 2012 letter to you that once I received an original of Traverse
City Area Public Schools Superintendent Stephen Cousins’s affidavit, I would forward it to you. The

signed copy is enclosed.
If you have any questions, please contact me.
Very truly yours,
THRUN LAW FIRM, P.C.

P /AL

Robert A. Dietzel
rdielzel@thrunlaw.com

RAD:;jmw
Enclosure

c: Stephen Cousins - Superintendent of Schools (w/o enclosure)

WAWDSystem\WEDDocs\cliedoc\938\168100828453 WPD
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AFFIDAVIT OF STEPHEN COUSINS

AFFIANT, Stephen Cousins, being first duly sworn, deposes and says:

I make this Affidavit upon personal knowledge, unless stated to be upon information and
belief, and if called as a witness can testify competently to the facts contained herein.

I am the Superintendent of Traverse City Area Public Schools (the “District”) and have
served in that position since 2010. I served as the superintendent during the November 6,
2012 school bond election and the preceding campaign.

I have served as a school administrator for I8 years. During that time, I was involved in
5 bond elections,

It is my understanding that the Michigan Campaign Finance Act allows school officials
to use public resources to inform voters about facts and issues involved in a ballot
proposal as fong as the information provided is factual and does not expressly advocate
for a particular election result.

Prior to the November 6, 2012 bond election, the District published a pamphlet entitled
“A Few Words About Our Community Schools,” which contained factual information
about the District and the bond election. The District distributed that pamphlet to some
members of the community.

While I did not personally draft the pamphlet, I approved its contents.

When [ approved the pamphlet’s content, | did not believe that its publication or
distribution could be construed as a violation of the Campaign Finance Act.

On or around October 4, 2012, I read an article published in the Traverse City Record
Eagle, Traverse City’s local newspaper, that raised a concern about the contents of the

I



pamphlet. The Record Eagle quoted a community member who alleged that the pamphlet
violated the Campaign Finance Act.

9. Upon reading the article, I immediately directed staff to cease further production or
distribution of the pamphlet. 1 then consulted legal counsel for assistance in editing the
pamphlet to make it clear that the District was not expressly advocating for passage of the
bond.

10.  During the bond campaign, I purposely endeavored to follow the requirements of the
Campaign Finance Act. I likewise communicated to District staff my understanding of
those requirements and instructed them to follow the requirements.

it I do not believe that 1 violated the Campaign Finance Act. However, if I did, the
violation was unintentional.

Further affiant sayeth not.

Dated: /A ~RE AR % ?7 L

Stephen Cousins

STATE OF MICHIGAN )
) ss.

GBS
COUNTY OF 7R BVERRSE )

Acknowledged before me in GEHAD TRINRSE County, Michigan, on
LECENAITE. 284 2012, by Stephen Cousins.

o A AL

Notar¥ Public, State of Michigan, County of £&27, Q4 ,94{
My commission expires on: L5 DG DO/ S5
Acting in the County of (LA TAANEESE

wiiwdsystemiwddecs\cliedoc\938\ 168100822657 .rif
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Bourbonais, Lori (MDOS)

From: Bourbonais, Lori (MDOS)

Sent: Monday, January 14, 2013 12:00 PM
To: 'David Bieganowskl’

Subject: RE.: Extension

Dear Mr. Bieganowski:

The Department acknowledges receipt of your letter regarding the Michigan Campaign Finance Act
complaint filed by your client, Jason Giiman, against the Traverse City Area Public Schools. You have
requested an extension of time to file a rebuttal statement. Under these unigue circumstances, the
Department finds good cause for an extension to be granted. Please file the rebuttal statement by

January18, 2013.
Sincerely,
Lori Bourbonais

Bureau of Elections
Michigan Department of State

From: David Bieganowski [mailto:dbiegan@charter.net}
Sent: Monday, January 14, 2013 9:47 AM

To: Bourhonais, Lort (MDOS)

Subject: Extension

Dear Ms. Bourbonais, please find the attached letter.

David A. Bieganowski, Es¢., Brewer & Patriot
David A. Bleganowski, PLC

400 E. Eighth Street

P.O. Box 426

Traverse City, Michigan 49685-0426

(231) 947-6073

{231) 947-1645 fax

This e-mail message may contain Privileged or Confidentlal Information. Disclosure of such
information to unauthorized persons may violate federal and/or state law. If you have received this
message in error, please advise by immediate reply. Any transmission to persons other than the intended
recipient shall not constitute a waiver of any applicable privileges. Any unauthorized use, disclosure, and
copying of this message or any portion of this message is strictly prohibited.

1/14/2013



DAvVID A, BIKGANOWSKL, PLC
ATTORNEYS AT LEW: 10 i |1il' i
400 Bast Eighth Street, P.O. Boxdzg T 0F STATL
Traverse City, Michigan 49685-0426
Email: dbieganf@charter.net

David A. Bieganowski e UL Y relephone: (231) 947-6073
Telefax:  (231) 947-1645

January 14, 2013

Lori A. Bourbonais Via Mail and email:

Bureau of Elections, MI Dept. of Stat bourbonaisl{@michigan.gov
Richard Austin Bldg., 1* Floor

430 W. Allegan

Lansing, MI 48916

Re:  Traverse City Area Public Schools Complaint

Dear Ms. Bourbonais:

I represent Jason Gillman of Traverse City who filed a complaint against the
Traverse City Area Public Schools alleging a Campaign Finance Act violation. Mr. Gillman
received a letter from you dated December 21, 2012 stating that if wanted to submit a

rebuttal statement it must be sent within 10 days.
That letter from you dated December 21, 2012 is actually postmarked December 27,

2012. See atiached. Due to the holidays and what not, he did not see the letter until the 4t
of January. We would like to send you a short rebuttal and are asking for an extension until
the end of this week, January 18, 2013. I do note that you granted the school’s attorney an

extension of 6 weeks to respond to the complaint. _
Please let me know if this will be acceptable. We plan on sending a short rebuital

S001.

Sincerely, g
KO a,w;i B,lﬁwfgu-xw (et

David A. Bieganowski



StaTR OF MIcHGAN
Rute JoHnsON, SECRETARY OF STATE

DEPARTMENT OF STATE
T ansmic

January 14, 2013

Robeit A. Dietzel

Thrun Law Firm, P.C.

P.O. Box 2575

Fast Lansing, Michigan 48826-2575

Dear Mr. Dietzel:

This letter concerns the complaiht that was recently filed against your client, Traverse City Area
‘Public Schools, by Jason Gillman, which relates to purported violations of the Michigan
Campaign Finance Act (MCFA or Act), 1976 PA 388, MCL 169.201 ef seq. The Department of
State has received a rebuttal statement from the complainant, a copy of which is enclosed with

this letter.

Section 15(10) of the MCFA, MCL 169.215(10), requires the Department to determine within 60
business days from the receipt of the rebuttal statement whether there is a reason to believe that a

violation of the Act has occwred. Mr. Gillman’s compiamt remains under investigation at this
time. At the conclusion of the review, all parties will receive written notice of the outcome of

the complaint.

Sincerely,

%,LQM ) A )%)ujk (Pb*f‘am&

Lori A. Bourbonais
Bureau of Elections
Michigan Department of State

¢: David A, Bieganowsld

BUREAU OF ELECTIONS :
RICHARD H. AUSTIN BUILDING + 18T FLOOR « 430 W. ALLEGAN LANSING, MICHIGAN 48918
vwww . Michigan.govfsos « {617) 373-2540
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Bourbonaig, Lori (MDOS)

From: David Bieganowski [dbiegan@charter.net]
Sent: Monday, January 14, 2013 4:05 PM

To: Bourbonais, Lori (MDOS)

Subject: RE: Extension

Attachments: Lir to Bureau of Elections -TCAPS Gillman 1-14-13.pdf
We didn't need that much time. Our rebuttal is attached.

Thank you

David A. Bieganowsid, Es¢., Brewer & Patriot

From: Bourbonals, Lorl (MDOS) [mailto:bourbonatsl@michigan.gov]
Sent: Monday, January 14, 2013 12:00 PM

To: 'David Bieganowskl’

Subject: RE: Extension

Dear Mr. Bieganowski:

The Depariment acknowledges receipt of your letter regarding the Michigan Campaign Finance Act
complaint filed by your client, Jason Gillman, against the Traverse City Area Public Schools. You have
requested an extension of time to file a rebuttal statement. Under these unique circumstances, the
Department finds good cause for an extension to be granted. Please file the rebuttal statement by

January18, 2013.
Sincerely, ‘

Lori Bourbonals
Bureau of Elections
Michigan Depariment of State

From: David Bieganowsk! [mailto: dbiegan@charter.net]
Sent: Monday, January 14, 2013 9:47 AM

To: Bourbonais, Lorl (MDOS)

Subject: Extension

Dear Ms. Bourbonais, please find the attached letter.

Bavid A. Bieganowski, Esq., Brewer & Patriot
David A. Bieganowski, PLC

400 E. Eighth Street

P.O. Box 426

Traverse Cily, Michigan 49685-0426
'{231) 947-6073

(231) 947-1645 fax

This e-mail message may contaln Privileged or Confidential information. Disclosure of such
information to unauthorized persons may violate federal andfor state law. If you have received this
message in error, please advise by immediate reply. Any transmission to persons other than the intended
reciplent shall not constitute a waiver of any applicable privileges. Any unauthorized use, disclosure, and
copying of this message or any portion of this message is strictly prohibited.

1/14/2013



\ BAVID A, BIEGANOWSKI, PLC
ATTORNEYS AT LAW
400 East Lighth Street, PO, Box 426
Traverse City, Michigan 49685-0426

Emajt: dhicean@eharter.ned

Telephene: (231) 947-6073

January 14, 2013

Via Mail and email:

Lori A, Bourbonais _
bourbonaisl@michigan,goyv

Bureau of Elections, MI Dept. of State
Richard Austin Bldg., Ist Floor

430 W. Allegan

Lansing, M1 48916

Re:  Traverse City Area Public Schools Complaint

Dear s, Bourbonais:

"Thank you for allowing the extension. This is our rebuttal to the TCAPS response.

We would hope the bureau ol election will find the response by TCAPS and
superintendent Stephen Cousins to be less than a sufficient excuse for its campaign finance
violation. The violation itself is clearly defined as documented in my client’s first
correspondence with this burean. The Thrun faw firm, in its response indicates it would
challenge the overly broad definition of advocacy, yet it had apparently did not have an
opportunity to advise the district to change the wording before the fact,

We really don’t see how the words used in this case, i.e. “support” and “authorizing”
are any different than the words of express advocacy admitted by TCAPS like “vote
against,” “vote for,” and “elect.” Tn fact, the word “support” is cited as a word of express
advocacy in the 2008 fetter from your department that was aftached to the TCAPS response,

Demonstrated by the statement on page 2 (item 9) of the Stephen Cousins affidavit,
where it says; "Upon reading the article, I immediately directed stall to cease further
production or distribution of the pamphlet. T then consulted legal counsel for assistance, in
editing the pamphlet to make it clear that the district was not expressly advocating for
passage of the bond." _

On line 10 of the 'tfﬁdzw;t Mr, Cousins makes the claim that he "purposely
endeavored" to follow the campaign finance act. If that is the case, one would have
expected him to: a.) not only be aware of the rules regarding section 57 of the Michigan
Campaign Finance Act with an understanding of "furthering passage of a ballot question’,
and, b.) have consulted school fegal counsel (Thrun) PRIOR to issuing the print order.

‘We are aware that the Thrun law firm is very well established and respected within
the relevant legal field of practice, and furthermore, the fact is that Thrun served TCAPS'

David A. Bieganowski
Telafax:  {231) 947-1643



January 14, 2013, page 2.

under retainer for many years and for TCAPS' many prior bonds and millage requests.
Apparently, that ended sometime after Mr. Cousins became TCAPS's Superintendent,

Mr. Cousins has essentially said (and does not contradict after further reading) that
he did NOT consult with attorneys (Thrun) before issuing a print ‘and send order of the
pamphlets. He has now put Thrun in the position of having to argue, om his behalf, for
shoddy language that they didn't gt a chance to review and edit prior to it being PRINTED
AND CIRCULATED. Once he had made the Thrun law firm aware of this complaint, they
appropriately advised the changes to bring into an acceplable standard; one that was not met
with the Initial mailing, with which the existing violation had already occurred.

Stephen Cousins by his own admission lias been a school administrator in the state of
Michigan for a number of years, It is unlikely he would be unknowing of campaign finance
rules that govern such activity with monies in the public trust. Yet as a final defensive
posture, claims possible ignorance of the rules

We continue to stand on the belief that TCAPS carelessly ignored the act, used
public moneys in its advocacy, and had only responded with corrective measures once it had

been discovered. There are no scceptable exclusions which allow the advocacy to exist,

under section 57 of the Michigan Campaign Finance Act.
The complaihant is not secking any criminal penallies against Mr. Cousins and

TCAPS. We do not asserl "intent" to violate the law by them. However, we do request a.

finding that they did violate the applicable campaign law as set forth in my client’s
complaint, And we do ask that the taxpayer-funded TCAPS' costs for printing and mailing
this brochure be recovered as a penalty assessed against TCAPS. How can public trust be

restored in proper governance, unless checks and balances exist to assure propet legal

review of all future brochures and ads?
Once again, I thank you for your time and atfention on this matter.

Sincerely, /
D LLL*;%Q @,L& ettt
i

David A. Bieganooiski
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East Lansing, Michigan 48826-2575

Dear Mr. Dietzel:

The Department of State (Department) has completed its initial investigation of the complaint
filed against your client, Superintendent Stephen Cousins and Traverse City Area Public Schools
(TCAPS) by Jason Gillman, which alleged that TCAPS violated section 57 of the Michigan
Campaign Finance Act (MCFA or Act), 1976 PA 388, MCL 169.257. This letter concerns the

disposition of Mr. Gillman’s complaint,

The MCFA prohibits a public body or an individual acting on its behalf from “us[ing] or
authorizfing} the use of funds, personnel, office space, computer hardware or software, property,
stationery, postage, vehicles, equipment, supplies, or other public resources to make a
contribution or expenditure.” MCL 169.257(1). The words “contribution” and “expenditure”
are generally defined, in pertinent part, to include anything of ascertainable monetary value that
is used to influence or assist a candidate’s nomination or election. MCL; 169.204(1), 169.206(1).
A knowing violation of section 57 is a misdemeanor offense. MCL 169.257(3).

Expenditure is a term of art which includes “a payment, donation, loan, or promise of payment of
money or anything of ascertainable monetary value for goods, materials, services, or facilities in
assistance of, or in opposition to . . . the qualification, passage, or defeat of a ballot question [.]”

MCL 169.206(1).

The Act also requires the Department to “endeavor to correct the violation or prevent a further
violation by using informal methods {,1” if it finds that there may be reason to believe that a
violation has occurred, and if the Department is unabie to correct or prevent additional

violations, it may convene an administrative hearing or ask the Attorney General to prosecute if a
crime has been committed. MCT 169.215(10). The objective of an information resolution is “to. .
correct the violation or prevent a further violation {.]” Id.

Mr. Gillman filed his complaint on October 30, 2012. You filed an answer on December 21,
2012, and counse] for Mr. Gillman filed a rebuttal statement on Janua:ry 14, 2013.

Mz, Gillman alleged that TCAPS improperly used pubhc funds to produce a mailer which

directed voters to authorize a bond proposal. As evidence, Mr. Gillman provided a copy ‘of a

flyer which states “Traverse City Area Public Schools is asking voters to support the

continuation of TCAPS’ long-term capital infrastructure improvement plan by anthorizing a
BUREAU OFIELECTiONS
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bond proposal on November 6, 2012 [,]” along with a copy of a Traverse Cify Record-Eagle
editorial questioning whether the mailer “crossed the line by urging voters” to authorize the bond

proposal. -

In response, you stated that no words of express advocacy were used within the four corners of
the mailer, that the mailer did not encourage voters to “vote for” or “vote against” the bond
proposal, the pamphlet only encouraged the community to continue its support of the district’s
jong-term strategic plan, and that the flyer “legitimately explained to voters facts relevant to the

bond election.”

You contend that (1) the flyer does not meet the express advocacy standard used by the
Department when determining the applicability to the MCFA to a communication; (2) that even
if the Act does apply, the exception allowing for “the production or dissemination of factual
information concerning issues relevant” to the function of TCAPS contained in MCL
169.257(1)(b) applies; and that (3) the language in the flyer is analogous to language in a written
communication regarding a Wayne County Community College District millage renewal that
was the subject of a previous complaint which was subsequently dismissed by the Department as '

not constituting express advocacy.

Finally, you submit that while Superintendent Cousins approved of the language in the flyer, he
did not believe at the time of approval that it violated the MCFA, and after reading the concerns
in the Traverse City Record-Eagle, Superintendent Cousins consulted legal counsel and

subsequently “revised the language to emphasize that the District was not expressly advocating

for passage of the bond proposal.”

The Department applies the “express advocacy test” to communications to determine if they are
subject to the Act. Interpretive Statement to David Murley (Oct. 31, 2005).} The MCFA
provides that a communication that “does not support or oppose a baliot question or candidate by
name or clear inference” is not subject to the requirements and limitations of the MCFA. MCL
206(2)(b). A communication that expressly supports.or opposes a candidate con'tams words such
as “vote for,” vote against,” “support,” “defeat,” or equivalent words or phlases

However, the presence or absence of the express words of advocacy listed in Buckiley does not
end the anatysis. The words mentioned in Buckley do not 'describe the entire universe of express
advocacy, and the inclusion of the phrase “such as” in the Court’s description implies that the
words were not meant to be a straitjacket. In Federal £ lection Commission v Massachusetts
Citizens for Life, 479 US 238 (1986), the Court concluded that a “message marginally less direct
than ‘Vote for Smith’ does not change its essential natare.” Massachusetts Citizens at 249.

lhttv://www.mi.Uov/documents;’ZDOS . Interpretive Statement 142179 7.pdf.

? The United States Supreme Coutt, in Buckley v Valeo, 424 US 1 (1576), held that the term “expenditure” included -
only funds used for “commnunications that expressly advocate the election or defeat of a clearly identified
candidate.” The Court explained that express advocacy includes communications that contain “express words of
advocacy of election or defeat, such as ‘vote for,” ‘elect,” ‘support,” ‘cast your ballot for,” ‘Smith for Congress,’

‘vote against,” *defeat,” ‘reject [.1"” Jd. at 44, n 52.
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Thus, the Department considers whether a communication contains not only the Buckley words,
but also equivalent words or phrases.

The flyer stated that TCAPS “is asking voters to support the continuation of TCAPS’ long-term
capital infrastructure improvement plan by authorizing a bond proposal on November 6, 2012.”
This flyer urged voters to take specific action on November 6, 2012 — namely, to authorize the
bond proposal. The only way that a voter could “authorize” the bond propesal would be for the
voter to vote yes on the proposal that was on the November 6, 2012 ballot. The flyer expressly
advocates the passage of the ballot question, which places it squarely within the MCFA’s
prohibition of the use of public resources to make a contribution or expenditure.

When considering a communication funded by a public body, once the Department determines
that a communication contains express advocacy and, therefore, falls under the umbrella of the
MCFA, we must then determine whether one of the narrow exceptions to section 57 applies.
Here, you argue that the flyer was merely dissemination of facts relevant to the functioning of
TCAPS and that the exception contained in section 57(1)(b) removes the flyer from the ambit of

the MCFA.
Section 57(1) states that the subsection does not apply to:

(b) The production or dissemination of factual information concerning issues
relevant to the function of the public body.

MCL 169.257(1)(b). However, while the Michigan Attorney General has stated that “school
districts . . . may expend public funds to inform their electors in a fair and object manner of the

facts surrounding an upcoming ballot proposal or proposals to be voted upon by the school
district . . . electors [,]”” the Department has stated that the information “may be produced and

disseminated using public resources, as long as the information is limited to facts and does not
include express advocacy.” The Department finds that this exception does not apply to the flyer
in question, because the flyer does, indeed, include express advocacy.

Finally, the Department does not agree that the fiyer is analogous to the communication that was
the subject of a previous complaint regarding a Wayne County Community College District
(WCCCD) millage renewal. You contend that the language contained in the TCAPS flyet is
“nearly identical to the language contained in the WCCCD’s bmchme ” The WWCCD brochure

contained the following Ianguage

Top 12 Reasons Why We Should Suppbrt
Wayne County Community College District

[REASON 1] Renewal will permit the continuation of services to over 65,000
students each semester.

*0AG, No 6531, 1987-1988 {August 8, 1988).

4 Murley Interpretive Statement at 5. -~
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IREASON 2] The WCCCD request is for a millage renewal only, not a tax
increase.

VOTE Tuesday
November 6
YOUR VOTE MATTERS

In a letter to the complainant in that matter, the Department explained that:

[T]he heading quoted above encourages readers to support the Wayne County
Community College District, not the ballot proposal. This distinction is ceatral to
the Department’s conclusion that Dr. Ivery and the Board did not violate section
57 of the Act. Furthermore, none of the reasons listed on the final page of the
brochure overtly encourage or instruct readers to vote “yes’ on the millage
renewal ballot c;[ues’tions.5

The WCCCD comtmunication is distinguishable from the TCAPS flyer. Unlike the WCCCD
publication, the TCAPS flyer overtly instructs the reader to take specific action — namely to
“authoriz[e] the bond proposal on November 6, 2012.” While the flyer makes it clear that the
reason this action should be taken is to support “the continuation of TCAPS’ long-term capital
infrastructure improvement plan [,]” TCAPS fakes the extra step to instruct the reader to do this |
by supporting the ballot question on the November 6, 2012 general election ballot,

Because the Department finds that the flyer contains express advocacy, the Department believes
that the evidence supports its conclusion that there may be a reason to believe that a violation of
section 57 of the Act has occurred. Upon making this determination the Department is required
by law to attempt to resolve the matter informalty. MCL 169.215(10).

By May 6, 2013, please provide the Department with the number of flyers that were printed, the
amount of time taken to draft, proof, and distribute the flyers, the number of staff members
utilized in its production, and the cost of mailing or distributing the flyers, along with any costs
incurred in correcting the flyers to remove the express advocacy language. The Department will
use this information to facilitate an informal resolution of Mr, Giliman’s complaint.

® Letter to Mr. Garth k. Chrfétie, March 24, 2008, cited in your Jetter dated December 21, 2012,



wobert A, Dieizel
April 18, 2013
Page S

Please be advised that if the Department is unable to resolve the matter through informal
methods, the Department must refer the matter to the Attorney General for enforcement of the
criminal penalty provided in MCL 169.257(3). MCL 169.215(10)(a).

Sin?erely,
f ‘
Lori Bourbonais

Bureau of Elections
Michigan Department of State

c: David A. Bieganowski



